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on Federal Wage and Hour Guidance

Third Party Employment for Companions

Threatened by Appeals Court Decision

Joni Fritz, ANCOR Labor Standards Specialist

A Second Circuit Court decision in the case of Coke v. Long Island Care at Home questions the legal basis for the U.S. Department of Labor regulative “interpretation” at 29 Code of Federal Regulations Section 552.109(a). This is the section that permits minimum wage and overtime exemptions for third party employment of domestic service employees who provide “companionship services” to people who are aging or disabled. The appeals court has determined that this regulation is unenforceable, thereby voiding the right of providers in New York, Connecticut and Vermont to use the companionship exemptions and ultimately threatening the status of many individualized support systems across the nation.

Background

Companionship services are provided in the homes of individuals who are aging or disabled and “who (because of age or infirmity) cannot care for themselves.” Section 13(a)(15) of the Fair Labor Standards Act, passed in 1974, provides an exemption from both minimum wage and overtime requirements of the Act for companions. Under the definition of these services found at 29 CFR Section 552.6, the services provided must include “fellowship, care, and protection for a person who . . . cannot care for his or her own needs. Such services may include household work related to the care of the . . . person such as meal preparation, bed making, washing of clothes, and other similar services.” Regulations at 29 CFR Section 552.109(a) extend the companionship exemption to third party employers in addition to the families or households using the employees’ services.

The rules have been used extensively in the fields of aging and disabilities to enable people to remain in their own homes. Often employees who provide these services are paid more than minimum wage, but do not receive overtime when they work more than 40 hours a week. In other situations they are paid on a fee basis for daily, weekly or monthly services, regardless of the amount of time spent in the home. It is a provision that has worked especially well for “paid roommates” who live with a person with a disability. In these cases it can be very difficult to determine what hours are actually work time, which are free time when the employee can come and go as he or she pleases, and which hours are sleep time.

Basis for rejecting third party employment:

While there is quite a history of court decisions regarding the application of these rules, the rules themselves have not been challenged based on the authority of the Department to issue them. While the Second Circuit Court’s decision upholds the §552.6 definition, it questions the authority of the Department of Labor to have promulgated §552.109. In addition to a technical discussion of the deference to accord the DOL in its promulgation of §552.109(a), and reviewing the history and language of the rules, the court found that:

· Legislative history indicates that Congress did not intend the exemption to cover companions employed by a third party. Senate Report 93-690 specifically states that “the House’s construction of ‘domestic service employment’ to exclude third party employment is ‘generally accepted.’”

· The regulation is “inconsistent with Congress’s likely purpose in enacting the 1974 amendments.” The purpose of the 1974 amendments was to expand coverage to domestic service employees, exempting only those who provided “companionship services.”  Those providing domestic services who were employed by an employer other than the families or households using such services were already covered by the FLSA in 1974. The Court said: “It is implausible, to say the least, that Congress, in wishing to expand FLSA coverage, would have wanted the DOL to eliminate coverage for employees of third party employers who had previously been covered.”

· The notice and comment procedure was “at best idiosyncratic and at worst insufficient.” The original notice informed the public that employees of third party employers were not going to be exempt (consistent with §552.3 – which defines “domestic service employment”, emphasis ours), but the final rule provided exactly the opposite without a detailed explanation.”

· The Department of Labor’s opinion of the validity of third party employment has been inconsistent. Not only did DOL publish a proposed rule in 1974 which would have prohibited third party employment, in more recent years it proposed repeal of §552.109(a), later withdrawing the proposal based on economic considerations “that have no bearing on the more relevant question of what Congress intended in 1974.”

ANCOR is uncertain what the ultimate outcome of this court decision will be. The ruling prohibits the use of the exemption in NY, CT and VT, but will undoubtedly influence other courts in the future. While DOL does not always change its rules in response to decisions from one federal court, since it has in the past proposed to eliminate third party employment for companions, it could again publish such a proposal. In the meantime, providers should have a “good faith defense” from orders to pay back wages based on the existence of the current rule at §552.109(a). 

ANCOR members and LINKS readers will be kept apprised of future judicial or regulatory activity in this area. The strength of the above arguments indicates that agencies who hire companions to provide supports in the homes of people who are aging or disabled need to be aware of the potential for lawsuits. They might also consider turning employment responsibilities over to the person receiving supports, or that individual’s family or guardian; or to begin paying companions at least the minimum wage and time and a half for overtime when the employee works more than 40 hours in a workweek.
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Joni Fritz is a Labor Standards Specialist.  Her guidance is free to ANCOR members and to those who attend a Wage and Hour Workshop or participate in teleconference. Any ANCOR member who wishes to make arrangements for consultation or workshops with Joni Fritz must first contact ANCOR national headquarters for referral.  Contact Suellen Galbraith at 703-535-7850 or at sgalbraith@ancor.org for referral information or questions.

[NOTE:  ANCOR members are reminded of the letter sent to the Department of Labor in September 2002 requesting clarification on companionship issues.  This letter is available only to ANCOR members on line under Members Only website under Documents of Interest.]

