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In August 2002, ANCOR asked the U.S. Department of Labor (DOL) to re-examine interpretations of sleep time under the Code of Federal Regulations, Section 785.23, for employees who reside on the employer’s premises “permanently.” Shortly before that time, Labor officials had begun applying to employees who lived on the premises the rigid scheduling criteria contained in a 1988 enforcement policy originally designed to define requirements for employees who reside on the premises “for an extended period of time.” The application of the 1988 policy for bona fide live-in employees destroyed flexibility previously available for employees who made a group living arrangement their legal residence, making it more difficult to find employees who would live at a group home.

Section 785.23 applies to: “An employee who resides on his employer’s premises on a permanent basis or for extended periods of time.” (Emphasis ours.) The language of this rule states that such employees are not considered to be working all the time they are on the premises because they may often engage in normal pursuits and thus have enough time for eating, sleeping, entertaining, and other periods of complete freedom from all duties when they may leave the premises for purposes of their own. Because it is difficult to determine the exact hours worked under these circumstances, the rules states that “any reasonable agreement of the parties which takes in consideration all of the pertinent facts will be accepted.” ANCOR believed that it was excessively strict for DOL either to require “permanent” employees to be permitted to leave the premises during their sleep period, or to require them to comply with the rigid pattern established in 1988 for those who reside on the premises “for an extended period of time” by working a minimum of eight hours over five consecutive 24-hour periods.

Earlier ANCOR understandings reconfirmed, criteria clarified

Labor Department Wage and Hour Division (WHD) officials have agreed with ANCOR’s position and issued a letter to that effect dated July 27, 2004. It states: “we believe that the employees who permanently reside at group homes have periods of complete freedom outside of sleep time that are sufficient to engage in normal private pursuits for purposes of their own and thus meet the section 785.23 requirement that the employees be able to [o]rdinarily . . . engage in normal private pursuits and thus have enough time for eating, sleeping, entertaining, and other periods of complete freedom from all duties when [they] may leave the premises for purposes of [their] own.” (Emphasis added by DOL.) “Accordingly,” the Department states, “any reasonable agreement that you reach with these employees who permanently reside on the premises to exclude sleep time, which takes into consideration all the pertinent facts, will be accepted by WHD as compliant with the FLSA. This position is conditional upon your representations that the employees in question:

1. Reside on the premises permanently;

2. Are completely free to leave the premises for their own purposes and engage in normal private pursuits during all non-duty time other than the sleep time;

3. Are paid for all time called to duty during the sleep time;

4. Are paid for all the sleep time if such time is interrupted for duty calls to the extent that the employees cannot get at least five hours of sleep during the period (see 29 CFR §785.22(b));

5. Typically work some hours during non-sleep time, such as, but not limited to, during early morning hours and on weekends; and

6. Are paid for all work performed during non-sleep time, i.e., duty hours in the mornings, afternoons, evenings, and on weekends.”

WHD goes on to specifically confirm ANCOR’s position by stating that “it is inconsistent with §785.23 . . . [to] require that an employee be completely free to leave the premises during time for sleeping, eating and entertaining.” 

The Division also acknowledges that it is inappropriate to require that “employees who reside on the premises permanently must be compensated for at least eight hours in each of five consecutive 24-hour periods in order for sleep time to be uncompensated.” These criteria are a prerequisite only for employees who reside on the employer’s premises “for an extended period of time” and “who maintain a separate residence.”
ANCOR is grateful to the WHD for issuing an opinion that is entirely consistent with all earlier understandings of the application of §785.23 for people who make a group living arrangement their legal residence. This letter will assure that agencies have greater flexibility in staffing group living arrangements, offering employees a far greater variety of work options and providing those served with greater consistency in their lives. 
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Joni Fritz is a Labor Standards Specialist.  Her guidance is free to ANCOR members and to those who attend a Wage and Hour Workshop or participate in teleconference.  Any ANCOR member who wishes to make arrangements for consultation or workshops with Joni Fritz must first contact ANCOR national headquarters for referral. Contact Suellen Galbraith at 703-535-7850 or at sgalbraith@ancor.org for referral information or questions.

