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Issue:  Federal Wage and Hour
Employees of an agency in Texas recently filed a lawsuit against their employer claiming that they should have been paid for the time they spent on-call sleeping in agency group homes. A U.S. District Court in Texas determined al that the agency had not complied with the instructions contained in 88.48 because employees did not work a minimum of eight hours in each of five consecutive 24-hour periods (40 hours). Beyond this, the court declared that the agency also failed to provide employees with the ability to “engage in activities a completely free individual could engage in while in the comfort of his own home—including what the court ruled as opportunities for entertainment. 


COURT DETERMINES THAT LIVE-IN EMPLOYEES 

MUST HAVE OPPORTUNITIES FOR ENTERTAINMENT

Employees of an agency in Texas recently filed a lawsuit against their employer claiming that they should have been paid for the time they spent on-call sleeping in agency group homes. These employees did not make the homes their legal residences but were employed under a 1988 U.S. Department of Labor enforcement policy #88.48 which defines conditions under which employees may live in small group residences for “extended periods of time” if they do not make the homes their “permanent” or legal residence.

The phrase “extended periods of time” appears in 29 Code of Federal Regulations Chapter V, §785.23, and can be applied under 88.48 only when employees agree in advance to sleep in private quarters in a homelike environment for a period of at least 120 hours in a workweek. They must also have amenities and quarters suitable for long-term residence similar to those found in a typical private residence. Further, the policy requires that they be on duty at the group home and compensated for at least eight hours in each of five consecutive 24-hour periods. (The ANCOR Wage & Hour Handbook contains a copy of the entire policy and discusses the various terms and additional clarifications of that policy.).

The Court’s Findings

In August of this year, a U.S. District Court in Texas determined in Merylan Ranson, et al v. Newstart, Inc. et al that the agency had not complied with the instructions contained in 88.48 because employees did not work a minimum of eight hours in each of five consecutive 24-hour periods (40 hours). Instead they were scheduled to be on-duty for just 38 hours each workweek, a clear violation of the basic provision of the 1988 enforcement policy.

Beyond this, the court declared that the agency also failed to provide employees with the ability to “engage in activities a completely free individual could engage in while in the comfort of his own home. That includes,” the court said, “as section 785.23 states, entertaining.” Limitations cited in this decision that this court found violated the requirement that employees be permitted opportunities for “complete freedom” for entertainment include a:

· Prohibition against having guests in the home,

· Requirement that employees receive approval before having anyone stop by to drop anything off,

· Limitation of fifteen minutes on phone calls,

· Prohibition against making long-distance calls,

· Prohibition against watching “R” rated movies.

They also were not permitted to remain in the home on their off-duty periods from 8:00 a.m. to 6:00 p.m. Monday through Thursday, or on weekends.

The court granted partial summary judgment to the plaintiffs, denying a similar motion by the defendants, and concluded that the plaintiffs are entitled to compensation for the sleep-time periods, which will involve overtime. A final determination is to be settled in mediation. ANCOR members will be notified of the final outcome.

Further Discussion of This Decision

While we understand a limitation on use of an agency phone in the home during an employee’s free time, personal cell phones are so commonplace that these could be provided for the personal use of employees, as could opportunities for watching “R” rated movies in the employees’ personal bedroom space during free time in the middle of the day or their eight-hour sleep period. Remember, however, that these employees were not permitted to remain in the home during their free time in the middle of the day.

The prohibition in this decision against having guests in the home could be even more problematic. However, this author does not believe that this should be an expectation while employees are on duty and expected to be interacting with the people they support. Enforcement policy 88.48 was designed to carve out differences between employees who reside on their employer’s premises “permanently” – making a home their legal residence – and those who reside there for “extended periods of time.” 

Interestingly, the 1988 enforcement policy includes definitions of “on-duty” and “off duty” because these, and a few other terms, “have caused some difficulty and are being defined for further guidance,” DOL stated. On-duty is defined in 88.48 as “the period of time during which the employee is required to be on the employer’s premises or otherwise working for the employer.” Off-duty is defined as the “time period during which the employee is completely relieved from duty and is free to leave the employer’s premises or otherwise use the time for his or her benefit.” 

We would argue that “on-duty” time includes the uncompensated sleep period, during which DOL does not seem to anticipate that the employee will have the complete freedom available to people who make their employer’s homes their legal residences. In addition, people who work under the terms of 88.48 have legal residences where they may go on their free time in the middle of the day and on their days off. They therefore have a considerable amount of time away from the home each week to entertain guests and to use the time in other ways for their own entertainment.

However, the implications of this decision seem to apply more appropriately to community residences that are the legal residences of employees. It would be wise for employers to assure that those who make a home their “permanent” residence have adequate opportunities for visiting with friends and engaging in other forms of entertainment when they are not on duty.

It is important also to understand that DOL does not automatically adopt decisions of the courts in its enforcement policies, not even those of a U.S. Circuit Court of Appeals, but tends to wait until conforming decisions are rendered by several courts in different parts of the country, or by the U.S. Supreme Court, decisions of which apply nationwide. Therefore, many decisions apply only in the district covered by the court where a decision is reached and it is our opinion that the decision in Ranson v. Newstart conflicts with guidance that appears in 88.48.

Recommendation

We strongly recommend that agencies that are using the provisions of 88.48 have their attorneys review the decision in this case and its potential application to their own situations.

Joni Fritz is a labor standards specialist whose guidance is free to ANCOR members and to those who attend a Wage and Hour Workshop or participate in a teleconference she has conducted.  Any ANCOR member who wishes to make arrangements for consultation or workshops with Joni must first contact Suellen Galbraith, ANCOR director of government relations, for a referral at (703) 535-7850 or sgalbraith@ancor.org.
ANCOR’s Wage and Hour Specialist Joni Fritz recommends that, in light of a recent Texas U.S. District Court decision, agencies using the provisions of 88.48 have their attorneys review the decision and its potential application to their own situations.
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