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Budget Reconciliation Bill Would Set-Back Efforts to Provide Community Services to People with Disabilities 

The Budget Reconciliation Conference Report would do significant and long-lasting harm to people with disabilities, and must be stopped from becoming law.  Rather than improving access to home and community-based services for people with disabilities, it makes the current situation worse.  Even though, on a bipartisan basis, Members of Congress have made pledges to expand access to these services under Medicaid, the harmful provisions of Section 6086 related to home-and community-based services could set back the movement toward community integration by decades.

WHAT DOES SECTION 6086 DO?

This section is based on Title II provisions in a bill (S.1602) introduced by Senators Grassley (R-IA) and Bayh (D-IN) and supported by ANCOR.   However, the bill took a different turn with House-added provisions during the conference negotiations on the Budget Reconciliation Conference Report in late December.   
Section 8086 creates a new state option that purports to expand access to community services for Medicaid beneficiaries with income up to 150% of the poverty level without requiring individuals to need an institutional level of care.  However, it allows for enrollment caps (limit the number of people enrolled) and waiting lists that could actually limit access to services individuals need to maintain their independence; it renders obsolete Medicaid’s existing protections that ensure personal care, rehabilitation and certain other optional services are provided to all Medicaid beneficiaries who need them; it aggravates—not reduces—the institutional bias in Medicaid; and it would operate without the additional oversight and protections for consumers afforded by waivers under current law.  
While Section 6086 picks up the best from Senators Grassley and Bayh’s S. 1602 bill, it contains all of the worst elements of the waiver option—waives entitlement to all Medicaid beneficiaries eligible for a state plan option (capped enrollment and waiting lists allowed) and waives statewideness.  
Section 6086 is regressive for the following reasons:

· Caps Eligibility and Permits Waiting Lists Set a New Precedent.  Section 6068 grants states new authority to cap a state plan service and maintain waiting lists – a dangerous precedent that weakens Medicaid’s protections without even the minimal federal oversight provided through waivers.  

· Weakens Existing Benefit Protections.  This bill effectively removes the existing entitlement to personal care (currently offered in 30 states plus DC) and rehabilitation services (currently offered in 46 states plus DC) for individuals with disabilities by permitting states to shift the delivery of personal care and rehabilitation services to the new state option.  The new option would permit enrollment caps (limit the number of people) and allow states to provide community services only in certain parts of a state. 

· Increases Medicaid’s Institutional Bias.  Section 6086 does nothing to increase eligibility for Medicaid, but instead gives states expanded tools for limiting access to cost-effective community services.  Further, it permits stricter income and resource eligibility rules for community services than for institutional services.  Since this does nothing to reduce the need for long-term services, it could only lead to more people being forced into costly institutions.

· No Meaningful Grandfathering Provision.  Although the Senate bill would have permitted states to tighten eligibility for new enrollees, but maintain eligibility for beneficiaries already receiving services if participation was greater than the state expected, the Senate bill did not permit enrollment caps.  The Senate bill’s so-called adjustment authority was intended as an explicit alternative to enrollment caps as a way for states to manage their financial risk.  The conference report does not include this policy.  Section 6086 permits enrollment caps and permits states to grandfather recipients for only 12 months, negating any benefit of this new policy approach.

· Does Nothing to Help States Comply with Olmstead.  More than six years ago, the Supreme Court issued its landmark decision in the case of Olmstead v. L.C. that interpreted a state’s obligations under Medicaid to comply with the Americans with Disabilities Act.  The Court found that unjustified isolation in nursing homes and other institutional settings were illegal discrimination and called for states to provide access to community services when appropriate and when it can be reasonably accommodated to help move people out of institutions.  If states maintain waiting lists, they are still supposed to move at a “reasonable pace”.  The latest data show that in some states, people with disabilities have to wait two or more years to receive the community services they need.  Section 6086 does nothing to shorten the length of the waiting period for services.  In fact, by allowing states to create waiting lists, this provision may actually erode the nation’s commitment to community integration.
UNDERMINES BIPARTISAN EFFORTS TO PROTECT CIVIL RIGHTS 

The Administration and Congress repeatedly have spoken to their desire to advance the civil rights of people with disabilities.  The President has stated, “I am committed to tearing down the remaining barriers to equality that face Americans with disabilities today.  My New Freedom Initiative will help Americans with disabilities by increasing access to assistive technologies, expanding educational opportunities, increasing the ability of Americans with disabilities to integrate into the workforce, and promoting increased access into daily community life.”  Section 6086 negates previous work done and gives states new opportunities to erect barriers to community services.  It does not advance the President’s New Freedom Initiative or assist states in complying with the Olmstead mandate. 
REAL PROBLEMS ARE POLITICS AND RESOURCES

The major shortcoming of existing HCBS waivers is that states have not provided sufficient resources to meet existing need.  The challenge facing policy makers in improving access to community services relates to politics (i.e. supporting Medicaid beneficiaries over entrenched interests in continuing institutional services) and resources (i.e. providing adequate resources to meet the need for community services).  Section 6086 and the conference report do not represent progress at eliminating either of these barriers to expanded community services. 

NOT SUPPORTED BY ANCOR AND THE DISABILITY COMMUNITY

Expanding access to Medicaid community-based services is one of the highest priority policy goals across the diversity of the disability community.  ANCOR has long supported a mandatory or optional state plan home and community-based service.   This has been embodied in a multi-year push to enact the Medicaid Community Attendant Services and Supports Act (MiCASSA, S. 401), as well as strong support for Title II of the recently introduced bipartisan legislation, the Improving Long-Term Care Choices Act of 2005 (S. 1602).  However, the budget reconciliation conference report does not advance the principles set down in these and other attempts to provide home and community supports to all Medicaid beneficiaries who desire them.  

ANCOR strongly urges the House of Representatives not to enact into law the Deficit Reduction Act, S. 1932, because of the harmful provisions of Section 6086, as well as other provisions harmful to individuals with disabilities such as discriminatory cash and counseling provisions, unaffordable and punitive cost-sharing provisions, and weakened EPSDT protections and benefit guarantees for children with disabilities and children at-risk for developing disabilities.
