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Summary of Provider Tax NPRM
Available on Public Display as of Thursday, March 15, 2007

On Thursday, March 15, CMS put on display at the Federal Register a notice of proposed rulemaking (NPRM) on provider taxes under Section 1903(w) of the Social Security Act. The rule is intended to address the changes made in Section 403 of the Tax Relief and Health Care Act (TRHCA), P.L. 109-432. The NPRM is scheduled to be published in the Federal Register on Friday, March 23, 2007, with a 60-day comment period.  

In summary, TRHCA codified the maximum amount that a state may receive from a health care related tax at 6 percent. According to the new statute, from January 1, 2008 through September 30, 2011, the maximum allowable provider tax rate will be temporarily reduced to 5.5 percent. On October 1, 2011, the cap on tax rates is scheduled to revert back to 6 percent.

CMS has indicated that the rule will also clarify a number of issues in the original regulation. In so doing, CMS has proposed more stringent language in applying the hold harmless test. The new language affords CMS broader flexibility in identifying relationships between provider taxes and payment amounts.

 

The following is a summary of the provisions of the proposed rule. Please feel free to contact Andrea Maresca at amaresca@aphsa.org or 202-682-0100 with any questions. 

An electronic copy of the proposed rule can be accessed at: http://www.cms.hhs.gov/MedicaidGenInfo/Downloads/OFR2275P.pdf
Implements Broad Based MCO Tax Required by DRA 

· CMS proposes language in accordance with the statutory amendment made in the section 6051 of the DRA with conforming changes to the regulatory provision in §433.56(a)(8).The DRA provides a transition period for those states with existing Medicaid MCO taxes. For those states with a Medicaid MCO only tax enacted as of December 8, 2005, this provision becomes effective October 1, 2009.

Clarification of Hold Harmless Tests 

· CMS proposes to clarify the three broad tests at §433.68 (f) used to determine if there is a hold harmless arrangement with respect to a health care-related tax. 
· Modify and clarify the “positive correlation test” at §433.68 (f)(1). A state or other unit of government will violate this test if they impose a health care-related tax and also provide for a direct or indirect non-Medicaid payment and the payment amount is positively correlated to the tax amount or to the difference between the Medicaid payment and tax amount. CMS indicates that it will interpret “direct and indirect non-Medicaid payment” broadly. 
· The direct and indirect payments will also apply to the “guarantee test.” 
· The clarification is intended to address the reversal of the June 29, 2005 HHS Departmental Appeals Board (DAB) that found that the regulations did not specifically prohibit this type of arrangement. 

· Clarifies the definition of “positively correlated” to mean that tax and payment amounts are positively correlated when they have a positive relationship with each other even when that relationship is not evidenced through a strict correlation in a mathematical sense. A positive correlation would exist even if the correlation varies over time.  
· CMS may examine extrinsic evidence, such as legislative history and circumstances surrounding the tax and grant programs, when identifying an indirect payment to establish the positive correlation. 
· CMS could determine a positive correlation exists if: 
1. a statistical, numerical test of tax and payment amounts finds a statistical relationship; 
2. where the rate of a tax and rate of a non-Medicaid payment are based on the same numeric factors; 
3. finding that the non-Medicaid payment is conditional on payment of the tax; or 
4. where there is evidence of the intended effect of linked tax and payment programs.  

· If the calculation of payment is, in whole or in part, determined by the tax amount, CMS would consider them positively correlated and vice versa. 

· CMS notes that there are other ways that this positive relationship could be found. 

Defining Tax and Payment Amounts for Hold Harmless Analyses 

· CMS proposes to standardize the terminology in the language of the three hold harmless tests. The three hold harmless tests will use the terms “tax amount and “payment amount” broadly. These terms will include all the meanings that could previously have been attributed to each of the prior terms in the regulation. 

· CMS will examine possible violations of the hold harmless provision even if money has not yet been expended. That is, they will look at state legislation creating a tax and hold harmless payment program and, if they determine a hold harmless situation would be created, FFP will be denied for the tax amount. 

Medicaid Payment Test §433.68 (f)(2) 

· CMS proposes to revise the second hold harmless test to use standardized terminology for “tax amount.” 

· CMS proposes to clarify that a Medicaid payment will be considered to vary based on the tax amount when the payment is conditional on the tax payment. 
· CMS indicates this would affect states that use rates that are based solely on the receipt of provider taxes and not on overall provider costs. CMS uses the example of supplemental payments conditioned on receipt of taxes. 

Guarantee Test §433.68 (f)(3)
· CMS proposes to clarify the third hold harmless test by specifying that a state can provide a direct or indirect guarantee through a direct or indirect payment. 

· A direct guarantee exists when a state payment is made available to a taxpayer or a party related to the taxpayer, in the reasonable expectation that the payment would result in the taxpayer being held harmless for any part of the tax. This does not need to be explicitly stated, rather CMS only needs to find the provision for payment by state statute, regulation, or policy. 

· An indirect payment to the taxpayer would be deemed a direct guarantee. An indirect guarantee is characterized by a payment to the provider that is regular or enhanced payments for pre-existing Medicaid obligations. 

Indirect Guarantee Hold Harmless Arrangement 

· The Tax Relief and Health Care Act of 2006 (P.L. 109-432) lowered the maximum threshold under the indirect hold harmless provision from 6 percent of net patient service revenue to 5.5 percent. 
· The reduction is effective beginning on or after January 1, 2008 through September 30, 2011. 
Permissible Class of Services – ICF/MR §433.56 (a)(4) 

· CMS proposes that community residences will no longer be included in the ICF/MR class. 

Hold Harmless Tests for Determining Bona Fide Provider Related Donations 

· CMS proposes corresponding changes to provider related donations as those made to provider taxes. States would be in violation of the hold harmless arrangement regardless of whether the transfers of funds that are the basis for the donation or the repayment are collected or distributed through third parties. 
Miscellaneous 

· Removes references within regulatory texts to the collection of provider-related donations and health care-related taxes during transition period. All transition periods have expired. 
Regulatory Impact Analysis

· CMS estimates that this rule would reduce federal Medicaid outlays by $85 million in FY2008 and by $115 million per year in FY2009 through FY2011. 

· CMS indicates this will not have an impact on small entities. Rather, this directly affects state payments and the impact on health care facilities is secondary. 

· CMS believes this rule will help alleviate tax burdens on small health care facilities if they were subject to health care-related taxes. CMS indicates it is unclear how states will alter their Medicaid reimbursements in light of the proposed regulation. Comments are requested on the impact on small health care entities. 

· CMS believes the rule would not result in expenditure in any one year by state, local, or tribal governments, in the aggregate, or by the private sector in excess of $120 million. 
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