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HOME AND COMMUNITY-BASED SERVICES 1915(c) WAIVERS FACT SHEET
The Medicaid Home and Community-Based Services (HCBS) waiver is the statutory alternative to institutional care. In an effort to decrease the Medicaid “institutional bias”, Congress enacted Section 1915 (c) of the Social Security Act in 1981 (PL 97-35), which allowed States to offer Medicaid services not already available in the State’s Medicaid Plan. This program also allows States greater flexibility in designing their services. The goal was to keep people out of institutional settings, including ICFs/MR, while decreasing costs. States can make home and community-based services available to individuals who would otherwise qualify for Medicaid only if they were in an institutional setting. In other words, individuals receiving services under an HCBS 1915(c) waiver program must meet either a hospital, nursing facility or intermediate care facility for persons with mental retardation level of care.
The program is called the waiver program because States may “waive” certain existing requirements from their State Medicaid Plan and finance “non institutional” services for Medicaid-eligible individuals. States may request waivers of certain Federal regulations that are seen as impediments to the development of Medicaid financed community-based treatment alternatives. The program recognizes that many individuals at risk of institutionalization can remain in their homes and communities, preserving their independence and ties to family and friends, at a cost no higher than that of institutional care.  Specifically, States can ask to waive the following three criteria:

· State-wideness (having to offer the program throughout the State);

· Comparability of Services – available to all eligible who require services; and
· Community income/resource rules.
States can target specific populations and provide specific services under a 1915(c) waiver and thereby design each waiver to fit the unique aspects of their State and the specific needs of their populations. There are no services that are required to be offered in an HCBS waiver program. Likewise, there is no limit on the number of services that can be offered under a single waiver program.  Each state  determines the number of people (slots) to be served under each 1915(c) waiver and which supports are included.
The statutory provision specifically lists seven core services which States may provide: Case Management, Homemaker Services, Home Health Aide, Personal Care Services, Adult Day Health, Habilitation and Respite Services. In addition, States can request permission from the Centers for Medicare and Medicaid Services (CMS) to offer many other services, such as transportation, in-home support services, meal services, minor home modifications, non-medical transportation, assistive technology, adult day care and even some one-time transition costs for assisting individuals with moves. States have the flexibility to design each waiver program and select the mix of waiver services to best meet the needs of the population they wish to serve. One important restriction on the use of HCBS funds is that the HCBS reimbursement cannot be used to pay for room and board.  HCBS recipients usually cover these costs with SSI funds, HUD assistance, or other cash assistance.

Like the ICF/MR program, the HCBS waiver program is governed by a set of federal regulations that further define the expectations that the Federal government has of States. However, unlike the ICF/MR regulations, which are quite extensive and prescriptive for providers of services, the waiver regulations outline only minimum expectations for States. The current set of federal regulations was established in 1985. The regulations entitled “Home and Community – Based Services: Waiver Requirements” can be found in the Code of Federal Regulations (CFR) 

at 42 CFR 441.300 – 441.310. These regulations are less than seven pages long and address the mechanics of how a state applies for and operates a waiver. 

One critical requirement in the regulations asks States to provide certain assurances to CMS that the “Health and Welfare” of individuals served will be protected through the establishment of “adequate standards”. These standards are left up to each State to define. States are also asked to outline how they will assure financial accountability, how they will conduct the evaluation of need for services and how they will assure alternatives for services. In addition, States must assure cost neutrality, i.e., that it will not cost more to provide home and community-based services than providing institutional care. Finally, the regulations include some annual data reporting requirements to CMS and that habilitation services will be provided.  The 1985 regulations are currently undergoing revision. CMS anticipates their publication in the Federal Register for public comment by March 2004.

States can apply for and operate more than one waiver at a time. In fact, most States operate several waiver programs, each designed for a specific population and each with a different set of services available. A State must submit a 1915(c) waiver application, using “templates” that CMS has recently provided to assist in the application process. Initial waivers are approved by CMS for 3 years. At the end of that time the State must reapply for the continuation of the waiver program.  Waivers can then be renewed for five years.

Many different populations are served through this program.  People who are elderly make up about 56% of those served while people with developmental disabilities make up 38%. Other populations served include those with physical disabilities (4%), those with AIDS (2%) and finally, people with mental illness, children and those with traumatic brain injury each have waivers that serve less than 1% of the total number of people served nationally by waiver programs. 

The HCBS program has grown rapidly. In 1982, only 6 states were operating 1915(c) waivers and served just under 1400 individuals with MR/DD. Between 1992 and 2001 there was a 425% increase in the number of HCBS participants. Today, all states have waiver programs, with over 270 different 1915(c) waivers in operation. 

The HCBS Waiver has surpassed Medicaid ICF/MR in spending and in the number of people served.  Today, there are over 270,000 people with MR/DD who participate in HCBS programs, compared to 113,000 people served in the ICF/MR program. The ICF/MR program spent $11 billion dollars in FY 2002 with an average resident cost of almost $131,000 per year. The HCBS program spent almost $13 billion dollars in FY 2002 with an average cost per resident of just under $32,000, which does not include costs of room and board.

CMS has undertaken many new HCBS initiatives over the last few years. In 2000, CMS increased their review and oversight of States through the CMS “Regional Office Protocol for Conducting Full Reviews of State Medicaid HCBS Services Wavier Programs”—available on ANCOR’s website at  www.ancor.org/dev/issues/Medicaid_Medicare.htm. A team of federal reviewers visits the State and review several aspects of the waiver, including the States quality assurance system, the system to review plans of care, the system to assure qualified providers, and how the State determines Level of Care.

Changes are occurring rapidly in the delivery of HCBS waiver services. CMS has moved to fully implement the Supreme Court’s 1999 Olmstead decision and fully enact President Bush’s Community Based Alternatives directive in the New Freedom Initiative. States can now apply to receive System Change Grants designed to enable people with disabilities to live in the most integrated community setting appropriate to their individual support requirements and preferences, exercise meaningful choices and obtain quality services.  CMS has also created a new Independence Plus waiver (can either be a 1915(c) or 1115 research and demonstration waiver) that promotes self-direction and requires states to provide fiscal/employer and support broker services (www.cms.hhs.gov/independenceplus/).

Web resources:

www.ancor.org/dev/issues/Medicaid_Medicare.htm;
www.cms.hhs.gov/medicaid/services/regular.pdf; www.cms.hhs.gov/medicaid/services/model; www.cms.hhs.gov/promisingpractices/default.asp; and www.hcbs.org/
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