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January 30, 2008

Centers for Medicare and Medicaid Services

Department of Health and Human Services

Attention: CMS–2237–IFC

P.O. Box 8016

Baltimore, MD  21244-8016

Re: File Code CMS–2237–IFC; Medicaid Program—Optional State Plan Case Management Services
To Whom It May Concern:

On behalf of the American Network of Community Options and Resources (ANCOR) and its 850 private providers of supports to more than 380,000 people with mental retardation, developmental disabilities, and other disabilities throughout the nation, the following written comments are submitted in response to the December 4, 2007 Federal Register notice of the interim final regulation regarding Medicaid Program; Optional State Plan Case Management Services.   

Case management services are a critical Medicaid benefit that help millions of low-income children and adults with various disabilities gain access to needed medical, social, educational and other services.  Many individuals have complex needs based upon multiple and significant disabilities; e.g. severe mental retardation and physical (non-ambulatory) and sensory (blind and deaf) disabilities.  Other individuals may have dual diagnosis of mental retardation and mental illness.  Forty-nine states plus the District of Columbia provide targeted case management services to some populations of adults with disabilities and all states, in compliance with the EPSDT mandate, provide medically necessary case management services to children.  Case management is not a routinized service.  Therefore, case management services form the very foundation for coordinating an array of individualized services and supports.
The rule in its entirety (including the sections on background, legislative history, and provisions) explain that a substantial portion of the regulation incorporates changes made by the Deficit Reduction Act and several earlier statutes—including budget reconciliation acts back to 1985.  As such, ANCOR believes that the regulations have significant implications not only for state policy, practice, and the claiming of Federal Financial Participation (FFP), but have bearing on private providers of community supports and the Medicaid individuals to whom they provide vital supports. Given that Medicaid programs vary from state to state and even within states, given the multiple terms states use to refer to case management, coupled with the long and incremental statutory history associated with these services, it is very important to get this rule right in its final form.

ANCOR is concerned in a more general way of the impact of this rule and is laying out two over-arching concerns and recommendations.

While the DRA vested authority in CMS to promulgate a final rule with comment period, Congress did not require a final rule.  CMS officials have stated publicly that they do not expect for the comments from the 60-day comment to alter this interim final rule.  

ANCOR Recommendation:  Given the importance, changes, impact of the rule, public interest, and Congressional interest and activity surrounding issuance of this interim final rule, ANCOR urges CMS to take under consideration comments provided and to issue a final rule based upon consideration of those comments.
ANCOR has other over-arching concerns about the interim final rule.  ANCOR believes that it goes well beyond the policies established by the Congress in the Deficit Reduction Act of 2005 (DRA, PL 109-171).  According to CMS’s projections, the interim final rule would save $1.28 billion over five years, an impact well above the $760 million in savings projected by the Congressional Budget Office (CBO) when scoring the policy changes enacted by Congress in the DRA.  This difference in the estimated impact on Medicaid spending itself is one indication that the rules go beyond what Congress intended.  Further, while the interim file rule references greater consumer choice of case managers—a laudable goal—we believe that the rule could actually decrease choice in some circumstances.  ANCOR is troubled with many internal inconsistencies within the rule and that the affect of the rule is counter to goals of enhancing community supports, rebalancing systems, and self-direction set forth in Olmstead, New Freedom Initiative, and other Medicaid authorities.
ANCOR Recommendation:  ANCOR recommends that the Centers for Medicare and Medicaid Services (CMS) review and revise the interim final rule so that it comports with the statutorily-enacted policies of the DRA.  We urge you to remove the additional policy restrictions not specifically authorized by the Congress in the DRA.  


I.  Background

CMS clarifies in the rule that case management services are commonly understood to be 

“an activity that assists individuals in gaining access to necessary care and services appropriate to their needs.  Many individuals, because of their age, condition, illness, living arrangement, or other factors, may benefit from receiving direct assistance in gaining access to services.”  However, there are references in other sections of the rule that explain the term “case management services,” with clarifications that appear to ANCOR as inconsistent with other references in the regulation.

Many states (Medicaid agencies) employ different terms such as “care management,” “service coordination,” care coordination” or some other term.  No matter the term employed, the reimbursable activities should be consistent. ANCOR believes that clarifying the definition of “case management” and those activities allowable for FFP is an important undertaking.

While the emphasis in the rule is placed on state plan case management (section 1915 (a)(19)) and targeted case management (section 1915(g)(2)(B)) optional services as was authorized as a distinct service under Section 1915(c) home and community-based services waivers, case management is widely used under other Medicaid authorities because of its value in ensuring that individuals receiving benefits are assisted in making necessary decisions about their services and supports and in locating service providers.  ANCOR assumes that the case management definition and FFP activities and many other changes in the regulation apply to Section 1115 waivers, Money Follows the Person as well as the DRA’s home and community-based services option and  self-directed personal assistance option—that is, whenever case management is included as a service.  

The current rule has brought about significant confusion regarding the ramifications of the rule and intersection with case management services under a multitude of Medicaid authorities.

ANCOR Recommendation:  ANCOR recommends that CMS clearly provide the other authorities to which this regulation will apply.

II. Legislative History

The DRA redefined the term “case management services” to mean services that will “assist individuals eligible under the State plan to in gaining access to needed medical, social, educational, and other services,” while stipulating a number of components  included as case management services.  It is important to note that this definition acknowledges the need to help individuals access “social” and “other services.”  ANCOR raises the significance of this definition because it is not uncommon for CMS or other Medicaid officials to identify the purpose of Medicaid (and thereby FFP) in providing only “medical assistance” or helping individuals in direction of only Medicaid services.  For example, even recent discussions regarding this regulation have brought into question issues regarding case managers helping with identifying and coordinating housing and transportation services (not providing housing and transportation as direct services, but as appropriate case management services.)

I., II., III. Background, Legislative, History, and Provisions

ANCOR believes that there are internal inconsistencies regarding the term, activities, or case manager role in other sections of the regulation.

For example, while the regulations states that the purpose of case management is to “gain access to services, not hinder this access,”  CMS further that permitting case managers to “act as gatekeepers…will allow case managers to restrict access to services…This concept is contrary to the statutory definition of case management services.”  The proposed regulations interpret Section 1915(b)(1) as establishing that “providers of case management services (including targeted case management services) furnished under this section are prohibited from serving as gatekeepers under Medicaid.” The rule provides substantial detail regarding the rationale for this requirement, invoking the provision in 441.10(e) that requires that the authorization of services “must remain within the Medicaid agency”.  The background for the regulations indicates that while the State Medicaid agency may “place great weight on the informed recommendation of a case manager, it must not rely solely on case management recommendations in making decisions about the medical necessity of other Medicaid services that the individual may receive.”  

The prohibition against case managers serving as gate keepers may have operational implications for states that have vested case managers with the responsibility and authority to authorize services, approve individual plans and determine individual budgets. It would seem that assessing individual needs and developing the plan fall within accepted activities. It is the actual plan approval and/or service authorization -which implies the authority to deny service- that may be considered gate keeping.

The provisions regarding authorization for services only by the Single State Medicaid Agency in combination with provisions regarding single Medicaid case management provider, right of refusal, and the intersection with HCBS requirements regarding health and safety, pose operational questions that this rule does not appear to contemplate nor address.

The following are specific comments and recommendations regarding the provisions in the interim final rule.

Section III: Provisions of the Interim Final Rule:  
§440.169(c) Transition Planning Period: Restricts the amount of time individuals can receive transition assistance to move from an institution to the community from 180 days to 60 days and payment for case management services once the transition to the community has occurred. 
Limitation of Transition Services to 60 Days

Current Medicaid policy allows states to provide case management and targeted case management services to assist in a transition of a Medicaid beneficiary from an institution to the community.  Current Federal reimbursement (FFP) is available for case management services provided for up to the last 180 days of the stay in the institution.  This policy was issued in 2000 in response to the U.S. Supreme Court’s Olmstead decision, which found that the Americans with Disabilities Act requires states to provide services in the most integrated community settings that are appropriate to beneficiaries’ needs.  
The Deficit Reduction Act of 2005 (DRA) addresses reforms of case management and defines case management as services that will “assist individuals eligible under the State plan in gaining access to needed medical, social, educational, and other services” and lists several components of case management. The provisions in the DRA that have the purpose of clarifying the definition of case management do not change the number of days outlined by Olmstead. 
However, the interim final Optional State Plan Case Management regulation restricts states FFP for case management services for transitioning institutionalized individuals for a period of 60 days or less. According to the regulations, these provisions reflect concern that separate case management services for institutionalized individuals would, “in general, result in duplicative coverage and payment,” yet recognizes—inconsistently with that statement—that individuals transitioning into the community after a long period of institutionalization require case management beyond the scope of expertise of institutional based discharge planners.   While eliminating duplicative Medicaid payments are important to the integrity of Medicaid, ANCOR believes that CMS is greatly erring in its justification for these changes as well as the limited number of days.  We believe that CMS’ judgment is inconsistent with the goals of Olmstead, New Freedom Initiative, Money Follows the Person, rebalancing efforts and other directions taken by federal and state governments.
Despite the recognition of differences in expertise between discharged planners and case managers based in the community, the new regulations do not recognize the real world timeframe for making a transition into the community. For many individuals, they have no home and no community services—leaving an institution means creating an entire new life in the community for an individual through the process of person-centered, individualized planning. 

The interim final rule states “a person-centered approach is a process used to develop, implement, and manage a care plan that attempts to fulfill the objectives and personal preferences of the individual or the legal representative of that individual. The process focuses on the person rather than the system; directly involves the person (or the legal representative of that individual) in the plan development, all aspects of implementation and management; and is tailored to meet individualized needs.” Yet, the rule fails to account for the realities of setting up complex, individualized services with multiple providers in the community. The idea of moving into the community after a lifetime of institutionalization is a scary endeavor. Once deemed “ready” for community living by a treatment team, a person may unintentionally sabotage their own transition—with a violent outburst, a suicide threat or attempt—as an expression of fear or as a sign they are not truly “ready.”  

Consider the following examples from ANCOR provider members that required extensive case management services in order to help assure a successful transition from an institution to the community and that exceeded the 60 days:
· A young woman requiring extensive supports due to behavioral issues needed a service provider that had the staffing and experience to support her in the community. The search, spanning across the state, for a provider able to accommodate this young woman began six months prior to finding the agency that could provide the specific behavioral supports and a community with available housing to meet her individualized and intensive needs.
· A case manger worked with a man who is medically frail and has multiple disabilities and lived in an institution, but wanted to live in his own home closer to his parents. In order to accommodate his multiple disabilities, a new accessible home was built with features that accommodate his limited functional impairments, including very limited mobility. His mobility limitations required case management services to obtain a specialized lift, bed, and other medical equipment. In addition to arranging these accommodations, the case manager also had to arrange for the new staff to receive specialized training in order to support his intense, medical needs and training to use the mobility and medical equipment. It took a year to get all of these Medicaid supports and housing in place. 

· An individual was transitioning from an institution in one state to a HCBS waiver program from in another state. This process took several months, not 60 days. 

· Many individuals who are dually diagnosed with mental illness- and developmental disabilities are also challenging in transitioning efforts to communities. A big challenge is for the Medicaid agency to identify which agency is responsible for which activities when a developmental disabilities services agency and a mental health services agency need to involved.
· We have learned how complicated a transition can be when the Medicaid agency successfully prepares individuals for discharge from an institution and identifies housing (often an enormous barrier), but then struggles to identify wrap-around community services, especially when providers are in short supply. 

What would happen in the above scenarios if this extensive planning to ensure a successful transition did not take place within an arbitrary 60-day period?  We do not want are unrealistic time periods to be barriers to people with complex needs to enter into the community.  We do not want to see some individuals not even considered for community living nor limited in decisions to move to the community when it may be necessary to reconfigure services in order to successfully live in the community.
Consider, for example, a scenario where an individual receives transition services and then cannot complete a transition because suitable, affordable housing is not available—or is not available within a 60-day period. The situation is even more complicated than simply a lack of housing. Many individuals moving from an institution to the community have another step to take before they can move to the community—they are not returning to their home because of their long institutionalization and lack of family ties or because it is not appropriate to move into the family home (e.g. the individual is middle aged and their parents are deceased or aged and frail). Therefore, many individuals transitioning into the community must secure new housing arrangements—the foundation for home and community based services. 
One of the best options for affording decent, safe, affordable, and accessible housing—the Section 8 Housing Choice Voucher that enables people is to obtain private market housing with federal rent subsidies. In many cases, obtaining a voucher can sometimes take years because of the wait many people endure for their turn to receive a voucher. In 2006, 150,000 people on Public Housing Agency waiting lists were unable to obtain Section 8 vouchers because of insufficient funding. 

Across the country, SSI is not enough to cover housing costs and case managers have to manage this issue using all available resources. In 2006, on average, it took 113.1 percent of monthly SSI income to rent a one-bedroom apartment.  
· In the Columbia, Maryland housing market area the federal Fair Market Rent for a modestly priced one-bedroom apartment was 193.2 percent of monthly SSI income—the highest level in the nation. 
· In New Orleans, modest studio/efficiency apartments soared to $755 a month—a 45 percent increase since Hurricane Katrina. 
· In the rural areas of Nevada, the cost of a one-bedroom unit priced at the HUD Fair Market Rent was $603 – consuming the entire monthly income of a single individual receiving SSI in that state. 
Even if a person is able to secure a Section 8 voucher, finding affordable, decent, safe, and accessible housing can take three to six months. Tight market conditions for rental units is common in many locales—even reaching crisis in availability of affordable housing. Rural areas present an even greater challenge. It is not uncommon that once housing is finally secured that the housing prospect falls through. The effort to secure housing is a key reason to maintain the 180 day transition period.
Restriction of Payment for Case Management After Transition Occurs

By creating a risk for states and case managers that they will not be paid if an individual who starts the process of planning a transition is not actually able to complete a transition, it could create new barriers to prevent certain individuals from being given the opportunity to attempt a transition to the community.  We are concerned, for example, that this will lead states and case managers to restrict who is counseled about or offered case management services based on arbitrary perceptions of who is likely to successfully complete a transition.  Further, we believe that this could exacerbate inequities among groups of people with disabilities if, for example, people with developmental disabilities were perceived to be less likely to complete a transition after 60 days.  We also worry that this could lead to new obstacles before an individual can even start the process of planning a transition.  Does CMS intend to permit states or case managers to impose restrictions on transition case management services such as providing transition services only after an individual has obtained their own community housing?  

If payment for case management services is only paid for transition case management services once an individual has successfully transitioned into the community, ANCOR believes that the rule will limit the pool of case managers who could shoulder the financial delay and risk in order to serve as case management providers.  We are concerned that some case managers may be especially effective at providing case management services, and may have unique capacities to work with certain populations (such as people with specific types of disability, persons with limited English proficiency, or people who identify as racial/ethnic minorities); yet will be unable to serve as case managers because they do not have the financial resources to bear the risk that they will not be paid for the services they provide.   In addition, providers of supports help states address waiting lists and are asked to keep “a slot” open; however, if case managers are adverse to tasking risks to help transition individuals with complex needs, the rule may have the unintended consequence of placing undue financial risk on providers.  The combined effect will likely slow progress in meeting Olmstead and New Freedom Initiative goals.
ANCOR Recommendation:  Eliminate all provisions in the interim final rule that restrict the amount of time individuals can receive transition assistance and that impose new burdens on states and case management providers. 

· Rescind in its entirety § 440.169(c); 

· Revise § 441.18(a)(8)(viii)(A) to read, “Specify that the time period that case management may be provided in an institution must not exceed an individual’s length of stay.”; and,

· Rescind in its entirety § 441.18(a)(8)(viii)(E).

§Section 441.18 (c)(1) and 441.18(c)(4) Intrinsic Element Test: Imposes an integral component test (or intrinsic element test) not authorized by statute.

We are deeply troubled that CMS is imposing new restrictions that will limit access to medically necessary case management services to Medicaid-eligible individuals.  We believe that these policies were not authorized by the Congress and will be extremely harmful to Medicaid beneficiaries.

Through a so-called “intrinsic element test”—or as this policy is described in this rule as an “integral component test”—Federal financial participation (FFP) is not available for Medicaid case management services when CMS deems that they “are integral to the administration of another non-medical program, such as a guardianship, child welfare/child protective services, parole, probation, or special education program except for case management that is included in an individualized education program or individualized family service plan”.  We understand that the Administration proposed such a test in the legislative debate leading up to the enactment of the Deficit Reduction Act of 2005 (DRA, P.L. 109-171) and this test was explicitly rejected by the Congress (See July 7, 2006 letter to CMS Administrator Mark McClellan from Senators Harkin, Bingaman, and others).  We oppose an integral component test because it goes beyond the third party liability requirements of the Medicaid law as established by the Congress; we believe it is vague and could be applied to restrict services that are appropriately covered; and, it is arbitrary and could restrict access to Medicaid services even if no other program is available to provide coverage for otherwise Medicaid coverable services to Medicaid beneficiaries.  This test has the potential to cause great harm to Medicaid beneficiaries who need timely and reliable access to Medicaid case management services.

ANCOR Recommendation:  Eliminate all provisions that would impose an integral component test (or intrinsic element test) not authorized by statute.

· Rescind in its entirety § 441.18(c)(1); and,

· Rescind in its entirety § 441.18(c)(4).

§Section 441.18(a)(5) Single Medicaid Provider: Allows one case manager to serve  each individual.

Although many states currently limit the provision of case management, some individuals with complex needs are served in multiple systems and may have more than one case manager. The requirement that the individual have only one Optional State Plan case manager may have an impact on the financing for case management furnished by multiple systems and on the coordination of complex services, requiring specialized expertise. The regulations state that “case management services must be provided by a single Medicaid case management provider.”  The regulations note that although an individual may in fact fall within multiple target groups and be eligible for more than one State Plan case management service, “a decision must be made concerning the appropriate target group so that the person will have one case management provider.” This new limitation will undoubtedly cause an increase in unsuccessful transitions from one service arena to the next.

This provision dilutes the effectiveness of case managers and will result in inadequate service delivery, especially in the case of serving an individual with complex and/or significant disability. For example, an agency on the east coast may provide case management for a man who has mental retardation, mental illness, and substance abuse issues.  The man also gets clinical services (speech therapy, nursing, and primary medical care) from a health clinic.  Due to the nature of his mental illness and substance abuse, he qualifies for an intensive case manager whose goal is to help him avoid re-hospitalization; the mental health case manager assists the person with psychotropic medication compliance and keeping mental health and addiction service appointments.  Meanwhile, his Medicaid case manager assesses his overall needs, develops a plan that addresses residential, vocational, financial, social, and medical needs, and assists him with accessing sources of services in all those areas.  If only one of those case management providers can bill for their services, and the agencies decide to only deliver what they are paid for, then the person loses one or the other sources of support.   It is unreasonable to expect that the mental health case manager could be an expert on the developmental disabilities service world, just as it is unlikely the Medicaid case manager could be an expert on the mental illness/substance abuse world.  In some cases, the Medicaid case manager could be left out of discussions with mental health/substance abuse providers because of their strict confidentiality provisions; such an information barrier could impede appropriate service coordination for the person.

In addition, qualified case managers in even one system (MR/DD or substance abuse, for example) are difficult to find. This provision would compound the problem even more by expecting and having to pay for a case manager that is knowledgeable about other systems. 

ANCOR Recommendation:  Promote the reduction in the number of Medicaid case managers serving each individual, but permit state flexibility to allow multiple case managers in certain circumstances.
· Revise § 441.18(a)(5) to include an exception, as follows: “; except when, as determined by the State, it is not practical to limit an individual to a single case manager due to the complex and diverse nature of their needs, as documented by their plan of care.”

§441.18(a)(8)vi) Documentation Requirements: Imposes 15 minute billing increments on case management services.
A central tenet of the federal-state partnership to operate Medicaid is that states must follow federal guidelines but retain broad flexibility in establishing payment rates and determining payment policies.  Disregarding this tenet, the rules arbitrarily restrict state flexibility to determine payment methodologies in a way that could make Medicaid payments less efficient.

The new regulations require that, “the unit of service for case management and targeted case management services be 15 minutes or less.” The proposed regulations place explicit prohibitions on “bundling.” Citing section §1902(a)(30)(A) of the Social Security Act, the proposed regulations reaffirm the requirement that states have in place “methods and procedures to assure that payments are consistent with efficiency, economy and quality of care.”  The language detailing this prohibition reads, “… A State cannot employ a methodology that results in payment for a bundle of services. Per diem rates, weekly rates and monthly rates represent a bundled payment methodology…”  A bundle is defined as “when a state pays a single rate for more than one service furnished to an eligible individual during a fixed period of time.” The regulation clearly states that, “We…expect that case management and targeted case management services reimbursed on a fee-for-service basis, as opposed to a capitated basis, will be reimbursed on units of time….we believe that the most efficient and economical unit of service is a unit of 15 minutes or less. Accordingly we are requiring in §441.18(a)(8)(vi) that the unit of service for case management and targeted case management services be 15 minutes or less.” 
It is most interesting that the regulations characterize case management as a bundled service. In the HCBS waiver Technical Guide, CMS defines bundling as, “A waiver service that encompasses two or more discrete services that are not closely related. When a state proposes to cover a bundled service, it must demonstrate that such bundling will result in more efficient and economical delivery of services and ensure that waiver participants enjoy free choice of provider.” The DRA and the new regulations clearly indicates that case management is not a direct services AND that case management constitutes a constellation of activities including comprehensive assessment and periodic reassessment of individual needs, development (and periodic revision) of a specific care plan based on the information collected through the assessment, referral and related activities and monitoring  and follow-up.  It is difficult to understand how the definition of case management meets the concept of “bundled” when these are closely related services, and performed by the same case manager.

Within a comprehensive HCBS waiver, case managers are the heart of a service delivery team performing a wide spectrum of functions to plan, coordinate, monitor, and oversee services that assure goal achievement and the health, safety and welfare of the participant.  Under current waiver systems, the individual’s needs rather than financial pressure to produce a billable unit drive the nature of case management activities. This of course is very, much in keeping with the CMS focus on person-centered planning and service delivery. Case managers supporting people with intense needs requiring extensive documentation will be pressed to produce billable units. With the emphasis on billable units, case managers may be forced to differentiate between monitoring a plan to assure health and safety of a participant and monitoring health and safety assurances for a service delivery system, although both activities tie back directly to assuring the health and safety of participants in the HCBS waiver.

ANCOR does not understand CMS’ assertion that case management will be a more efficient and effective service if billed in 15 minute units.  As the regulations rightly point out, case management is not a direct service and is unlike other professional services that are scheduled and delivered in small increments—services such as nursing services or therapies.  Due to the high cost of these other professional services it is legitimate to pay for only the face-to-face—direct service time.  Case management, unlike these direct services, is a “capacity” service. Case management services must be available “on demand.”  Case managers perform a variety of critical activities that go far beyond face-to-face contact—activities in support of the very functions described in the regulations such as monitoring, assisting individuals to gain access to services and development of a written plan of care.  Case management is not a routinized service.  The case manager must be available whenever the individual is in need of supports—not just for routine scheduled activities such as annual plan of care review.  For this reason, funding case management as if it were a direct service delivered in 15 minute units does not recognize the distinction of case management from other direct services and fails to provide a stable foundation vital to case management services.
Restricting billing and documentation to 15 minute increments will require substantial investments to and changes by state and providers of case management services.  Although the regulations indicate that 15 minute units will be more efficient and effective, change to this type of documentation will require significant investments in information technology.  Since case management is not a direct service, the variety of activities performed by case managers are not easily characterized into discrete units.  Although case managers document case activities, typically they are not tracking their every movement in 15 minute increments.  States will need robust information technology solutions in order that case managers can accurately document their time and detail every activity throughout the day. 
In one state that was asked to move to 15 minute billing increments, processing the billing now takes four hours per day rather than the one hour per day it took prior to the imposition of this requirement.
ANCOR believes that for some states, the rule will be transformative and require additional state investments.  This cost does not appear contemplated in CMS’ analysis of the fiscal impact of the rule.

Beyond the rules inflexibility in requiring a discrete 15 minute increment, the rules implementation date is too short to permit states to get the systems in place needed to support this billing and reporting requirement.
The provision requiring providers to bill in 15 minute increments will place additional administrative burdens on providers that will directly impact their capacity to provide case management services. Each 15 minute increment will require a billing rate and documentation to support the claim and a billing/payment system that enables invoicing and payments in 15 minutes of service. Given the change to a 15 minute interval, with the presumed increase in documentation, case managers are likely to find themselves caught between spending time with their assigned people,  (developing relationships, learning about their needs, assessing, meeting with families and care givers, reading records, observing, advocating, making referrals for services) and documenting how they’ve spend their time.  By breaking the unit of service down to 15 minutes, case managers automatically have to watch a clock, keep a register of time spent, and write a note that meets Medicaid documentation requirements for every unit.  

ANCOR Recommendation:  Eliminate provisions that impose unworkable documentation requirements on providers and limit state flexibility to establish payment practices and procedures.  

· Rescind in its entirety 44.18(a)(8)(vi)

§441.18(a)(3) Right of Refusal 
While a state may include case management as a covered service in its approved HCBS waiver, it is our reading that the same rule applies: a Medicaid recipient may not be compelled to receive case management. Billing case management as an administrative service may no longer possible. Section III of the published rule prohibits claiming any activities as administration that are covered under the case management statue provides. 

The interim final rule under 441.189(a)(3) requires that states “not compel an individual to receive case management services, condition the receipt of case management (or targeted case management) services on the receipt of other services, or condition receipt of other Medicaid services on receipt of case management (or targeted case management)services.”  Enrollment in a Home and Community Based Services (HCBS) waiver, for example, could not be contingent on receiving case management services.  This poses a rather knotty issue, particularly when case managers typically do the service planning and assist with the implementation of the required individual plan under the HCBS waiver, often upon placement on a waiting list. 

This right of refusal also poses particular concerns to ANCOR as case managers are the cornerstone for assuring the health, safety and well-being of individuals served by multiple providers. If the individual refuses case management services, states may have to find alternative ways to gather information about individual health and safety and provider performance that do not rely on the individual agreeing to receive case management services. This issue intersects with requirements that states have to assure health and safety under their HCBS waiver programs. Again, it is difficult to see how states could assure health and safety without the involvement of a case manager, or designating an entity to be held accountable—likely each provider supporting the individual, who would not be able to be compensated for this service—on at least a minimal basis.

ANCOR Recommendation:  ANCOR urges CMS to look at the intersection of right of refusal and issues of health and safety and make appropriations clarifications so that providers can be assured that there is a clearly identified and responsible authority for meeting these requirements and for addressing concerns about an individual’s supports.
§441.18(c)(4) Restrictions that narrowing the scope of Medicaid-eligible children who can receive case management services in school settings.  

All children in Medicaid are eligible for case management services when the services are medically necessary.  Some states provide medically necessary case management services to children with disabilities in school settings to ensure that they can receive a free and appropriate public education (FAPE).  The interim final rules would allow the provision of case management for children with disabilities in schools only when case management is designated as a required service in the child’s Individualized Education Program (IEP) or an infant or toddler’s Individualized Family Service Plan (IFSP).  The rule specifically disallows the provision of case management when it is part of a child’s plan under Section 504 of the Rehabilitation Act.
 (Regulations implementing Section 504 [34 CFR 104.33] require that public school systems must provide FAPE to each qualified person with a disability, regardless of the nature or severity of the person's disability.  For purposes of the regulation, the provision of an appropriate education is the provision of regular or special education and related aids and services. Implementation of an IEP developed under IDEA is one means (but not necessarily the only means) of meeting the FAPE standard under Section 504.)  Case management services are often needed by children with disabilities covered by Section 504, and school settings are an appropriate and effective environment for ensuring that children receive the services they need.

ANCOR Recommendation: Eliminate new restrictions that narrow the scope of Medicaid-eligible children who can receive case management services in school settings.  

· Revise the interim final rule to permit medically necessary case management services to be provided in school settings to all children, without regard to whether the services are part of an IEP or IFSP under IDEA.

VII:  Regulatory Impact Analysis

The estimates reductions in Federal Medicaid spending derived from this case management and targeted case management final rule is $1.28 billion between FY 2008-FY 2012—a fiscal impact well above the $760 million in savings projected by the Congressional Budget Office (CBO) when scoring the policy changes enacted by Congress in the DRA.  ANCOR is concerned that the rule’s estimate is yet another indication that the final rule goes far beyond Congressional intent in the DRA.

OMB defines a “major rule” as one that is likely to result in:

· An annual effect on the economy of $100 million or more;

· A major increase in costs or prices fore consumers, individual industries, Federal, State or local government agencies, or geographic regions; but is determined to have a significant economic impact on a substantial number of small entities.
ANCOR believes that, in order to implement this regulation, many states will have to make significant investments in order to transform their current billing and documentation requirements and systems.  ANCOR noted above that it is aware of one state who found that what had previously taken one hour to process billing information, was now taking four hours.  ANCOR is very concerned about this rule’s affect on Medicaid’s tenet regarding state flexibility in determining methodologies for setting reimbursement rates and payment to providers.

Yet, the rule states that:  “We are unable to estimate additional net costs/savings that might result from case management under section 1915(g) of the Act” due to the fact that “the use of case management services may result in increased access to other services….”

However, the Regulatory Flexibility Act (FRA) requires Federal agencies to analyze options for regulatory relief of small business ($6 million to $29 million in any one year).

CMS claims that this “rule affects only States directly” and does not consider States or individuals to be small entities and that the rule would not have a significant economic impact on a substantial number of small entities under the RFA.

Section 202 of the Unfunded Mandates Reform Act of 1995 requires agencies to assess anticipated costs and benefits before issuing any rule whose mandates require spending in any 1 year of $100 million in 1995 dollars, updated for inflation--$120 million in current FY 2008 dollars.  Yet CMS has determined that the rule has no consequential effect on State, local, or tribal governments or on the private sector.

There appear to be inconsistencies as to the affect on small entities under RFA and determinations under different requirements by OMB.  ANCOR believes that CMS should determine estimates on the significant economic impact on a substantial number of small entities.

ANCOR believes that this rule will have significant impact on states, shifting substantial costs to states, case managers, and other providers.

ANCOR recommendation:  In so far as the rule far exceeds the CBO estimates, CMS is unable to estimate additional net costs/savings that might result from case management under section 1915(g) of the DRA, and has a significant economic impact on states and small entities. CMS should determine the added costs to states and to providers in implementing this regulation.
Sincerely,

Suellen Galbraith

Director of Government Relations






[image: image2.jpg]ANCOR American Network of Community Options and Resources

A National Network of Providers Offering Quality Supports to People with Disabilities





PAGE  
13

[image: image2.jpg]