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Article for January 2007 Issue of LINKS
Congress Passes Provider Tax and Other Medicaid Fixes and Stop Gap Spending Bill Before Adjourning Until January 4th 
In the early morning hours of Saturday, December 9th, before adjourning for the year, the 109th Congress passed the Tax Relief and Health Care Act of 2006 (TRHCA, H.R. 6111). Passage of this sweeping bill Medicare relief package that blocks a 5 percent physician reimbursement cut slated in 2007, includes Medicaid amendments, and temporarily addresses a shortfall in the State Children’s Health Insurance Programs (SCHIP), followed difficult bicameral, bipartisan negotiations in the early morning hours before final votes were cast. 

The President signed the $45 billion bill into law on Wednesday, December 20th.  The legislation includes a statutory rate for Medicaid provider taxes and other Medicaid amendments—including several technical corrections to provisions included in the Deficit Reduction Act of 2005 (DRA), which passed in February of 2006.  
Among the Medicaid-related amendments of Title IV of TRHCA are the following:
· Section 401.  Extends the authorization and funding for transitional medical assistance (TMA) and abstinence education from December 31, 2006 to June 30, 2007.  Thus, authorization and funding for these provisions will need to be addressed again in the next session of Congress.  

· Section 403.   Modifies the maximum allowable level for health care provider taxes that may be applied in Medicaid from 6 percent to 5.5 percent from January 1, 2008 to October 1, 2011.  

Section 405.  This section makes a number of technical corrections to changes in Medicaid that were made in the Deficit Reduction Act.  

Provider Tax Rate and Other Medicaid Amendments
Among the legislative provisions included in HR 6111 is Section 403 that codifies (places in federal statute) a state provider tax set at 5.5 percent preserving that rate through 2011 (down from the current rate of 6 percent) and returning to the 6 percent rate after 2011.
At least 33 states use provider taxes on hospitals, nursing homes, and ICFs/MR to help provide funding for their Medicaid programs, sometimes in conjunction with other supplemental payment programs.  The current limit on the allowable level of provider taxes that meets “safe harbor” rules is established in regulations at 6 percent.  Although a legislative proposal to reduce the limit from 6 percent to 3 percent was rejected by Congress last year, this year the Administration proposed to impose a 3 percent limit by amending its regulations.  This was sharply criticized by states, by ANCOR, nursing homes, hospital associations, governors, state legislators, and by a majority of members of Congress because it would reduce the funds that support Medicaid payments in a number of states.  The new provision sets a limit of 5.5 percent in statutory language for four years, so that CMS cannot change the limit by regulation.  The reduction of the level from 6 percent to 5.5 percent creates a small federal budget savings, which was used as an offset to cover the costs of the extension of temporary medical assistance (TMA).

ANCOR had actively worked in opposition of the proposed administrative decrease in the provider tax rate since last spring.  Thanks to all ANCOR members for their continued efforts to address the cut in federal funding to states and to Congress for including this fix in the last days of the 109th Congress.
The TRHCA also provided several technical corrections to the Deficit Reduction Act (DRA) to clarify Congressional intent.  ANCOR had also worked with Congress to address these issues throughout 2006.
Cost-Sharing:  The DRA modified long-standing rules on Medicaid cost sharing in Section 1916 of the Social Security Act by creating a new Section 1916A.  The DRA provision gave states the option to permit higher cost sharing levels and to allow states to charge premiums to some beneficiaries.  The DRA also gave states a new option to let health care providers deny services to those who were unable to afford to pay cost sharing charges.  However, due to a drafting error, the DRA did not clearly state any limits on cost-sharing for those with incomes at or below 100 percent of the poverty line.  However, CMS issued guidance to the states that the new provision did not apply to beneficiaries with income below the poverty line; the technical correction in the TRHCA provides a firmer statutory basis for this policy, specifying that the DRA provisions allowing for increased cost-sharing, including the authority to allow providers to deny services for failure to pay a cost-sharing charge do not apply to Medicaid beneficiaries whose incomes do not exceed 100 percent of the poverty line and that pre-existing rules still apply to this group. The TRHCA provisions clarify that, for those with incomes at or below 100 percent of poverty, the previous rules of Section 1916 still apply.  

Family Opportunity Act:  The Family Opportunity Act is a provision in the DRA that gives states the option to allow children with family income above a state’s usual eligibility levels to enroll in Medicaid. The TRHCA also clarifies that children covered under the Family Opportunity Act are exempt from cost sharing.  

Medicaid Citizenship Documentation:  The DRA imposed new requirements to document citizenship for citizens applying for or enrolled in Medicaid.  Due to a drafting error, the legislation specified that aliens, not citizens, enrolled in Medicare or SSI are exempt from the documentation requirements.  In its interim final regulations of July 12, 2006, CMS determined that Medicare and SSI beneficiaries were exempt and that a “scrivener’s error” had been made.  The TRHCA clarifies that certain groups are exempt from the Medicaid citizenship documentation rules of the DRA.  In particular, it clarifies that citizens who are receiving Medicare, Supplemental Security Income (SSI) or Social Security Disability Insurance (SSDI), children for whom child welfare services are made available under Title IV-B on the basis of being a child in foster care and children who receive foster care and adoption assistance payments under Title IV-E are exempt from citizenship documentation requirements.  The new provision exempting foster children also adds a new requirement that, under Title IV, state child welfare agencies are responsible for having procedures to verify the citizenship or immigration status of children in foster care.  The new requirements for child welfare agencies are effective within six months of enactment.

Lifespan Respite: Four years after ANCOR began working on the Lifespan Respite Care Act (HR 3248), the legislation was included in TRHCA.  Sponsored by Senators Warner (R-VA), Clinton (D-NY), and Snowe (R-ME) and Representatives Ferguson (R-NJ) and Langevin (D-RI), the Act provides $30 million in the first year and almost $300 million over five years for competitive grants for states and local bodies to increase the availability of respite care services for family caregivers of individuals with special needs regardless of age. The bill also promotes a coordinated system of accessible respite care at the state and federal level. The grants could be used for various purposes, including training and recruiting workers and volunteers, training family caregivers and providing information about available services. 

Other Congressional Action

SCHIP Shortfall: Legislation that will temporarily stop shortfalls set to hit a number of state SCHIP programs in 2007 passed Congress as part of the National Institutes on Health Reform Act (HR 6141) just hours before lawmakers adjourned for the year. Lawmakers agreed to a measure that will redistribute SCHIP appropriations from certain states that fail to spend their FY 2005 SCHIP funds by April 1, 2007, to those states with shortfalls before the same date. The fix is only partial and will require early action next year to ensure that beneficiaries are not later dropped from SCHIP rolls. Although the shortfall is estimated to top $900 million, the new legislation provides less than $300 million—providing the 17 states anticipating shortfalls breathing room only through April. 
Autism Funding Bill Passes: The House passed the Combating Autism Act (H.R.2421) on December 6th that authorizes federal spending to educate the public on autism and to research its causes and treatment. The House version increased the bill’s authorized funding over the original Senate total of $870 million over five years. The Senate passed its version by voice vote on August 3rd and then passed the amended House version on December 7th by unanimous consent. ANCOR supported this legislation, which was presented to the President for his signature on December 11th. 
Congress Enacts Stopgap Spending Bill Through February 15th.  Leaders of both parties in both chambers agreed to another continuing resolution to keep federal funding flowing for federal programs through February 15th. It was necessary to again pass a stopgap measure because the Congress never completed work on nine of the 11 annual spending bills for FY 2007. The federal spending limits are set at the lower of either Senate-passed or House-passed appropriations bills. 

In-coming Chairmen of the House and Senate Appropriations Committees, Representative David Obey (D-WI), and Senator Robert Byrd (D-WV), announced their intention December 11th to enact a year-long Continuing Resolution (CR) rather than take up the nine uncompleted annual spending bills that the 109th Congress failed to pass. House and Senate Democrats announced that they have decided to complete this year’s unfinished appropriations process with a joint resolution when they return in January that would keep the government funded at the CR levels until the new fiscal year starts in October 2007. They also announced a vow to ban all earmarks from the measure. Taking this path would free up $7 billion under the overall discretionary cap of $873 billion for FY 2007. Keep in mind that the new 110th Congress that convenes January 4th will also have to begin the annual budget and appropriation process for FY 2008.
A number of the actions Congress took before adjourning will require new regulations issued.  ANCOR will keep members apprised of these developments.
